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ABSTRACT

Several areas of law influence the sharing of digital geographic information across national
boundaries. Among them include intellectual property, privacy, freedom of information, free



trade, antitrust, and electronic contracting laws. Substantial differences exist between United
States and European Union approaches to imposition of rightsin each of these areas of the law.
Even though clarity yet lacksin the application of U.S. and European laws to digital databasesin
networked environments due to rapidly changing technological conditions, this paper describes
several specific differences and commonalties in the treatment of copyright and closely related
rights in geographic data, products, and services.

1. INTRODUCTION

It is now generally accepted by academics, government, and the business community that
information has become one of our most important resources for the generation of wealth and
power. The battle over control of information systems and the content carried by them isin full
fray yet the grab for intellectual property rights has been largely ignored by the pressand, asa
result, seemingly has gone unnoticed by the general public. While the press focuses on new
offerings on the internet, the latest computer products, and issues such as " cyberporn”,
corporations around the world have been lobbying their governments for expansion and
extension of intellectual property laws. Asnoted by aU.S. law professor in arecent editorial in
the New Y ork Times; "Governments are complying, granting monopolies over information and
information products that make the monopolies of the 19th-century robber barons look like
penny-ante operations’ (Boyle, 1996). Particularly bothersome in the spatial data context isthe
"sell out" by government agencies to corporate "partners’ of intellectual property rightsin core
data sets upon which value-added products and services might otherwise be built by awide
diversity of private sector innovators and distributed through a diversity of channels.

Spatial data sets are expensive to create and are now very easy to copy. We need intellectual
property rights to protect them. Without some form of protection there would be little incentive
in the private sector to create them and make them available to the public. Proponents for
expanded protection argue that the more we protect intellectual property rights in data sets,
software, and information products, the greater the incentive there is for innovators to create
them and offer them up for use by al of usin society. However, there are limitsto thistheory in
apractical world. Innovators need an adequate amount of raw materials from which to create
and innovate. Data and information itself isthisraw material. The market can't operate without
an adequate flow of information. In granting data monopolies or establishing government
practices that encourage the creation of private sector oligopolies, we reduce the public domain
such that creators no longer have the raw materials to create. By imposing monopolistic
conditions on parties that would like to add-value to raw data and sell the resulting product or by
imposing monopolistic pricing, the raw materials become so burdened with the rights of others
that the incentive for new innovativeness islost and economies are stifled. Thus, society should
protect intellectual property rightsin privately created data sets but only within an overall
context of enlarging the public domain of raw information materials such that innovations are
encouraged and within a context of providing deference to new and expanding innovations over
old innovations.

The appropriate role of the academic research community is to continually question the logic and
validity of arguments presented by parties to important societal disputes. In evidencing the truth
or falseness of claims, academics often strive to collect evidence on the ramifications, for
instance, of following one information policy approach over another. Their work istypically
reviewed by peers with an expectation of full disclosure of study and survey methods.
Considered reflection and analysis is the expected norm. Further, when academics identify
interests not represented in a social policy debate, they often take on the role of exposing and
articulating the interests of those parties that may be disfranchised. Thus, our biasin the
following is to take a citizen advocacy role. We feel that many of the long term interests of
consumers and general members of society have not yet been heard clearly in the current debates
over information policy choices.



We recognize that others as well come to the table with their own respective biases. Some of the
arguments presented and positions taken in this article admittedly may not be in the short term
economic best interests of some government agencies and private corporations. Academic
researchers often are critical of "innovative progressive practices' by government agencies and
industry and in turn academics are criticized as "lacking understanding of the realities of
changing political and economic conditions.” Academic researchers counter argue that
government agencies and private industry have more than ample resources to adequately
represent and promote their own positions and interests. In addition, in addressing the issue of
protecting intellectual property rights in geographic datasets we believe there are substantial
opportunities for reasonable compromises that support the primary policy goals of most
stakeholders, including the general public, private businesses, and government agencies. For
instance, we believe that rational models now exist in the U.S. for instituting geographic data
dissemination policiesin U.S. local governments that accommodate both open access to
geographic datafor local businesses and citizens and yet also meet the primary revenue
generation objectives of local governments.(Onsrud et al., 1996). We believe similar
compromises supporting most of the primary policy goals of most stakeholders may also be
achieved relative to sharing and commercial activity in digital geographic data at an international
level.

2. INTELLECTUAL PROPERTY RIGHTS IN GEOGRAPHIC INFORMATION

The use of copyright law to control the dissemination of government information dates back to
British Copyright law which originated in the Statute of Anne, enacted in 1709 (Statute of Ann,
1978). Over thelast three centuries, copyright has evolved from a state-enforced form of
censorship into a constitutionally protected doctrine to "promote the progress of science and the
useful arts." (Goldstein, 1994, 19). Over the same period, copyright law has had to adapt to the
various forms of fixation used in the communication of expression -- from printing press, to
photography, film, video, radio, and now databases.

One objective of copyright law isto encourage expression of ideas in tangible form so
that the ideas become accessible to and can benefit the community at large. Copyright
compensates creators of original expression as an incentive for them to continue to bring
forth knowledge and information that others in the community might be able to exploit
for social or commercial gain. Theintent of copyright isto protect expression but not to
protect ideas. Theideasin acopyrighted work can and should be used without
compensation to the creator. However, those expressions imbued with originality by the
author are protected. Differences among the copyright laws of various nations have
resulted from awide range of interpretations that nations have devel oped for the concept
of originality.

2.1 Government Copyright

Copyright of government information is common throughout North American and Europe. The
United States is one of the few industrialized countries which expressly forbids Federal agencies
from imposing copyright against it citizens (with afew exceptions), thereby placing these
information resources into the public domain. Most state and local governmentsin the U.S. have
the option of imposing copyright in their public recordsif they choose to do so. In other
countries copyright may be applied to all works of government. However, even in nations
allowing broad copyright in national government datasets, there are obvious variationsin the
implementation and enforcement of copyright. For instance, the UK favors strong protection
while France and Canada attempt to balance between the needs of protecting government works
and the needs of citizens to access public information. Thus, in countries doing balancing, works
of aregulatory or policy making character are often excluded from government copyright.




The conversion of public information to digital form makes government data more valuable and
therefore raises the stakes in the information policy debate. The conversion from print to
datasets has led many government departments around the world, including national mapping
and statistical agencies, to assert their copyright, apparently to secure the potential revenues from
data sales. Potentia revenues from the sale of spatial datasets may be attractive incentives to
government copyright holders, just as they would be to other holders of a valuable information
asset. Due to their dominant power positions and fiscal incentivesto do so, it isvery likely that
most government agencies will choose in their own best interests rather than in the interests of
citizens generally in deciding whether to impose copyright and to what extent on the geographic
datasets that the agency has created. Thus such issues should be addressed by public policy
makers and elected officials. The challenge for public policy makersisto determine the extent
to which copyright or other intellectual property controls should be utilized by government
agencies in order to generate revenues and to determine the economic and social costs to the
public interest and commercial innovation for each of the policy routes that might be chosen.

2.2 Copyright of Electronic Datasetsin the U.S. after Feist

Electronic datasets, also referred to as compilations, are protected under the 1976 U.S. Copyright
Act. The Act defines compilations as the "collection and assembling of pre-existing materials or
data that are selected, coordinated, or arranged in such away that the resulting work constitutes
an original work of authorship” (17 U.S.C., Sec. 101). Thelevel of originality required in order
for awork to be protected under the act isvery low inthe U.S. However, protection extends
only to the originality aspects of the work. Thus for geographic datasets, creativity aspects of
thelr selection or arrangement are entitled to copyright protection whereas their factual content is
not.

U.S. copyright law represents a careful attempt at balancing the rights of creators with those of
the users. Its central purpose isto stimulate learning, research, education, and the creation of
new works of art and science. As Justice O'Conner wrote for the U.S. Supreme Court:

the primary objective of copyright is not to reward authors, but to promote science and
useful arts. To this end, copyright assures authors the right to their original expression, but
encourages others to build freely upon the ideas and information conveyed by awork . . .
Thisresult is neither unfair nor unfortunate. It isthe means by which copyright advances
the progress of science and art (Feist Publications v. Rural Telephone Service Co., 1991)

Since the production of information resources is the fundamental goal of copyright lawsitis
necessary to better understand how much data government agencies and publication offices are
willing to make available in electronic format. If intellectual property istoo lax, there may be
inadequate incentives to produce additional information works. However, if protection istoo
rigid, it may impede the free flow and fair use of information (Varian 1995). In addition, the
rights of copyright owners must be broad enough to provide afair return on their work.

The 1991 Supreme Court ruling, Feist Publicationsv. Rural Telephone Service Co., held that
white page telephone directories were not copyrightable since these compilations were
insufficiently original to warrant protection. Thisisrelevant to spatial databases, sincea GIS
dataset is more akin to a directory than it isto a"pictorial, graphic or sculptural work" (17
U.S.C.A. 8101, West Suppl. 1992). Moreover, GIS datasets are unique in that a database
management system (DBMS) allows the user to easily separate the factual content from the
arrangement without infringing copyright. Thiswas previously far more difficult with hardcopy

maps.

The Feist decision demonstrated that white page tel ephone directories were not sufficiently
original to warrant protection. The underlying meaning of the Feist ruling is that a compilation,
such as adirectory or afactual database, to be protected by copyright, must be a product of a



minimally creative selection, coordination, or arrangement process, rather than mere effort. A
decision from the Southern District of Texas, regarding copyright protection for parcel maps
concluded that "maps express the only pictorial presentation that could result from a correct
interpretation of the legal descriptions and other factual information relied upon by the plaintiffs
in producing the maps (Mason v. Montgomery Data Inc., 1991)" The consequence of this
district court decision was that creative expression and selection anywhere on the maps was
protected. However, the factual information itself was not protected. If one considersa
statistical table or dataset of coordinates and features, copyright protects the arrangement and
labeling of columns and variables, but not the numbers or statistical values represented.

Nevertheless, the courts are likely to be sensitive to the livelihood of dataset creators whose
competitors pirate a copyrighted dataset and sell it for profit while providing little or no
enhancements. Hence, the use of misappropriation arguments will be relevant in cases of
blatant dataset piracy. However, if acompetitor gains access to the raw factual data and
significantly enhances this data by combining it with other data or improving on the quality, the
original dataset creator may be hard pressed to win a copyright infringement claim (Raskind,
1991, 347). Theimportance of the Feist decision isthat it has confirmed aU.S. policy of
stimulating competition and innovation in information markets. Feist appears to introduce a
competitive thrust into copyright law that will require dataset creators to continually enhance
their product in order to stay one step ahead of their competition.

2.3 Copyright of Geographic Data

Even though a spatial database might cost hundreds of thousands of dollarsto compile, it
istypically far more difficult to legally support copyright in a GIS database than it isto
support copyright in, for instance, anovel. Onereason for thisisthat spatial datais
largely factual in nature and "facts" are not subject to copyright under the Berne
Convention (Berne, 1986). Facts, algorithms, physical truths, and ideas exist for
everyone'suse. Itisdifficult to argue that the outline of a building, the bounds of aland
parcel, or aline of constant elevation on amap (i.e. contour line) are expressions of
originality. Any other person or sensor attempting to represent these physical facts would
have little choice but to do so in much the same way (Kern River Gas Transmission Corp.
v. Coastal Corporation, 1990). To represent the features by other than points, lines,
polygons, or image bits would make the representation non-standard, greatly decrease the
value to others, and make the data useless or cumbersome for computer processing
(Onsrud and Reis, 1995).

The "merger doctrine" is another well established legal principle under U.S. copyright
law. Under the doctrine, copyright protection will not be granted if thereisonly one or a
small number of waysto expressan idea. Thus, by example, even though a building
outline dataset might reach the required "modicum of originality” in order to fall within
the realm of copyright protection, copyright protection should be denied because the
expression is one with the facts. The fact or idea of how far a building extends and the
expression of that fact or ideaare merged. The expression of the building limit asaline
islargely inseparable from the fact or idea of the limit because expressing the limit in any
other form than aline would be highly impractical in areal world. The argument might
be made by some that a building line expressed on amap is an author's "opinion™ of
where the limits of a building are subject to some degree of error rather than an
expression of "factual location" subject to some degree of error. However, if many
mappers independently collecting the same building limits would arrive at the same
expression for the limits of the building within a reasonable degree of certainty for most
potential uses of the information, one may only logically surmisein a practical world that
the information provided is more in the nature of "factual information™ than "opinion."
Thus, clearly a solid line representation of a building limit fully meets the merger
doctrinetest. Similarly, aline of constant elevation above a standard and widely used



datum collected and expressed at a standard and widely used mapping scale exhibiting a
reasonable degree of accuracy for many practical purposes would aso appear to meet the
merger doctrinetest. The intent of the merger doctrine test is to help ensure that ideas
and standard factual data are kept within the public domain for al othersin society to
productively use and build upon. Although the doctrine is well established under U.S.
law, it is not as evident under the copyright laws of European nations (Samuelson, 1996).

Inthe U.S,, if oneis allowed to gather data through indirect copying such as recompiling
the factual listingsin a phone book from original data or taking aerial photos of an areain
order to create outlines of buildings already shown on someone else's map, then oneis
not prevented by copyright from copying the facts from an existing source (Feist
Publications v. Rural Telephone Service Co., 1991). However, thereis still the potential
that other laws such as misappropriation or unfair competition laws might be imposed
against a person that takes the data from another individual s compilation rather than
gathering the facts independently.

Even if a copyright claimant argues the existence of originality in the selection,
coordination, or arrangement of a data compilation, the typical GIS user is primarily
interested in the dataitself and not in the originality aspects of the data compilation.
They wish to use segments of the factual datato do their own original work. Thusif one
extracts only factual information from a geographic data set to create a new arrangement,
itisdifficult to argue that the individual has copied another's original expression. Under
U.S. law, at least, Feist suggests that completeness or comprehensivenessin the
collection of aset of facts (i.e. all telephone listings in a community) makes the collection
quite ordinary rather than "original” and being first to compile a set of facts fails by itself
to establish a copyright (i.e. rejection of the "sweat of the brow" copyright theory) (ibid.).
Dataset ownership interests are further complicated in GIS environments because much
of the data currently being compiled in them is being copied from existing paper maps,
some of which are obviously in the public domain but many others of which involve
potential preexisting copyright interests.

Thetest used in the U.S. to determine whether newly devel oped software has violated the
copyright of existing software is set forth in Computer Associatesv. Altai (Samuelson, 1996). If
thistest was similarly applied to spatial datasets it would first require identifying unprotectable
elements of adataset. These elements would include factual information but would also include
data expressions dictated by efficiency considerations or by external considerations such as
making the data set compatible with other data sets or software. These elements are not
protected by copyright and are filtered out. This step of the Altai test suggests that the more
standardized a dataset is the less subject to copyright it should be. What remains after the
filtering process are the "golden nuggets of expression.” It isthese "golden nuggets’ that would
then be compared to the potentially infringing dataset to determine whether those aspects of
expression are present and, if so, whether they wereillicitly copied. Copyright laws of the
European nations tend to brush a broader stroke in protecting software. 1f found to be protected
by copyright, that protection typically extendsto greater than the "golden nuggets of expression.”
At the current time there is no indication that the Altai test will be formally applied by the courts
to datasets in the U.S. but the principles supported by the test seem to comport with current
copyright law as applied to datasets in the U.S.

Because the Berne Convention and other international copyright conventions extend only
to original works and not to "facts", several legidative proposals have been proposed
within the European Union in regard to protecting the "neighboring rights" of creators of
works. The basis of the underlying theory is similar to the familiar "sweat of the brow"
theory recently rejected by the Supreme Court in the U.S. Other theories being



considered include "moral rights,
(CEC, 1995c).

unfair competition,” and "sui generis protection.”

2.4 Contract Law as Applied to GIS Datasets

Given the limitations of copyright law for protecting spatial datasets, organizations that intend to
maintain a proprietary interest in their information resources are increasingly turning to contract
law and the use of signed license agreements to control the use and duplication of datasets.

A licenseisalegally binding contract whereby the terms between a database supplier and user
can be agreed upon and enforced through the principles of contract law. Licenses define the
rights and privileges of the parties more specifically than the copyright statute would alone.
These agreements generally determine limitations on duplication, resale and derivative products.
Penalties for violation of the contract terms are defined before they occur, thus reducing the
possibility of litigation to achieve enforcement. The restrictions elaborated in the contract
typically limit uses, users, sharing arrangements and downstream dissemination of the data.
Furthermore, licensing copyrighted works allows authors to receive economic gain at privately
negotiated prices (Goldstein, 1977). The wording in contracts or licenses often is also used to
decrease liability exposure. Such language typically spells out the data suppliers efforts to notify
the user of the limitations of the database as well as giving notice of the remedies availableto
dissatisfied customers or those that are damaged through dependence on the data.

Licensing agreements are quickly becoming the preferred means of achieving control over the
use and reproduction of spatial datasets by suppliers. Contract law protects dataset suppliers
from misuse and copying of the arrangement and the factual content of a dataset. These
agreements provide data suppliers with a mechanism to protect the contents of factual datasets --
an act not permitted under most copyright laws. A drawback of licenses from the user's
perspective is that many contractual licenses now in use for the acquisition of worksin digital
form fail to take into account legitimate uses under the "fair use" exception to the copyright law
(Litman, 1995). A drawback of contracts and licenses from the data vendor's perspective is that
they may provide little protection against third parties that gain access to the data but have no
contractua relation with the supplier. Unfair appropriation laws may be the only resort under
such circumstances and may have little applicability in many instances.

The motivation for data vendors to combine copyright with contractual licensesis
understandable: database development is expensive, copying is easy, and data suppliers wish to
protect their investment and assure revenues. However, these restrictions can have serious
implications on the general user community if they are imposed by government GIS agencies.
At issueisthefact that suppliers, particularly in the public sector, remove the access to
government information principle from the realm of public policy and reinterpret it from the
perspective of business interests and principles. If not applied fairly, licenses imposed by public
agencies can potentially restrict the resale or value-added activities of commercial and non-profit
organizations. If usersare forced to sign-away rightsto public data which were otherwise
available under copyright law, the imposition of such language may raise "lack of consideration”
or "lack of just compensation” issues under contract law principles. If found lacking, the
contract may beinvalid. Furthermore, licenses and contractstend to reinforce monopolistic
tendencies of government information suppliers. This results from a captured market and the
elimination of alternative information sources due to the up-front sunk costs at public expense
involved in government mapping activities.

3. UNITED STATESFEDERAL GOVERNMENT COPYRIGHT LAW SETTING
United States Federal policies have been developed to address the public need for information

(McClureet. a., 1989; Hernon and McClure 1993). U.S. public information principles are based
upon an attempt to guarantee broad access to information as a precondition to economic and



political opportunity. United States policies have been derived from four broad motives: (1) to
encourage public education and enlightenment; (2) to protect intellectual property rights; (3) to
assist economic development; and (4) to protect national security (Ballard et al., 1989, 86). The
intellectual property clause of the Constitution furthers these goals by requiring federally-funded
science to contribute to the public good (McClure et. al., 1989, 152). United States principles of
open government are further enhanced by Section 105 of the U.S. Copyright Act which
precludes copyright protection for works of the federal government. The fundamental reason for
not allowing Federal agencies from copyrighting public information resources was the
fundamental belief that government copyright is the antithesis of open access whereby an
informed citizenry can check official abuses. However, other economic values are at work,
primarily that individuals ought to be able to derive benefit from public goods (such as public
information), and that education (increased access to information) is inherently agood in its own
right. (U.S. Congress, 1986).

3.1. Freedom of Information Act (FOIA)

The US Freedom of Information Act (FOIA) was passed in 1966, and strengthened in 1974,
followed in 1976 by the Sunshine Act. Until the enactment of FOIA there were no statutory
mandates compelling government to release information to the public (Branscomb, 1994, 167).
The US federal government recognized the importance of informing its citizens by eliminating
constraints to its access (price, intellectual property restrictions, etc.) through the enactment of
the Freedom of Information Act (FOIA) in 1986 (5 U.S.C. 552, 1986). The Supreme Court has
observed that "[t]he basic purpose of FOIA isto ensure an informed citizenry, vital to the
functioning of a democratic society, needed to check against corruption and to hold the
governors accountable to the governed” (NLRB v. Robbins Tire & Co., 1978). Hence, the FOIA
isviewed as an adjunct to the constitutional elements of a democratic system (Cooper 1986,
622). Although FOIA statute does not specifically identify datasets as a government record, the
federal courts have consistently held that computer records are public records for the purposes of
FOIA (Y eager v. Drug Enforcement Administration, 1982).

3.2 Copyright and Related Administrative Law as Applied to Federal Agencies

i. Government Copyright

The laws of the United States provide that copyright protection is not available for any works of
the Federal government (17USC 8 104, 1988). Thus, U.S. government public agency records are
regarded as being in the public domain. The Federal government does reserve the right to
enforce copyright of its public records against foreign usersif it chooses to do so. Within the
United States copyright may be imposed by state and local governments.

ii. Paperwork Reduction Act

The U.S. Office of Management and Budget is authorized to set Federal information policy
through the Paperwork Reduction Act and Circular A-130. The Paperwork Reduction Act
(PRA) of 1995 isthe most comprehensive of the statutes pertaining to the dissemination of
Federal information resources (Perritt, 1995). The act expressly mentions electronic information
collection and dissemination techniques and obligates the Director of the Office of Management
and Budget (OMB) to devel op government-wide policies for coordinating data acquisition
requests, data use, and information dissemination policies. It has been designed to complement
the Freedom of Information Act by having government actively disseminating itsinformation
resources, rather than relying on cumbersome administrative FOIA. The use of an electronic
Government Information Locator Service (GILS) as a central computer interface and retrieval
system is central to its dissemination objectives (Office of the President, 1994). The purpose of
GILSisto use the nation's emerging national information infrastructure to help the public and
agencies locate and access information throughout the U.S. Government (ibid.).

iii. OMB Circular A-130



The Office of Management and Budget (OMB), directs federal government information
dissemination policy through OMB Circular A-130 (OMB, 1992). This directive establishes the
administrative rules and guidelines governing the dissemination of all federal government
information (17 USC 8§ 102). The most recent update of the Circular explicitly recommends that
Federal information resources be disseminated at the marginal cost of dissemination in order to
encourage access and use through a diversity of channels. OMB policy clarifies the unique
character of government information as a public good, which is statutorily exempted from
copyright protection and is required to be disclosed upon request under the Freedom of
Information Act.

The 1992 version of the of OMB Circular A-130 stipul ates:

In order to minimize the total cost and maximize the usefulness of government information,
the expected public and private benefits derived from government information should
exceed the public and private costs of the information, recognizing that the benefits to be
derived from government information may not always be quantifiable. ... [U]ser charges
higher than the cost of dissemination may be a barrier to public access. Given that the
government has already incurred the costs of creating and processing the information for
government purposes, the economic benefit to society is maximized when government
information is publicly disseminated at the cost of dissemination ... However, where
agencies provide custom tailored information services to specific individuals or groups, full
cost-recovery is appropriate (OMB, 1992).

Circular A-130 and the Paperwork Reduction Act share two fundamental objectives:

1) Toimprove federa agency electronic information management.
2) To ensure that public access provisions are built into the development of Federal
projects and programs.

The U.S. Copyright Act in combination with FOIA, Circular A-130 and the Paperwork
Reduction Act have evolved over the last two decades to complement each other to ensure that
government records, information and databases are more readily available to the public and
private sectors in a manner which meets national priorities.

iv. National Spatial Data Infrastructure Initiative

In 1994, recognizing the importance of federal action in coordinating the complex milieu of
federal information handling activities, President Clinton signed an Executive Order directing all
Federal agencies to contribute to the development of the National Spatial Data Infrastructure
(NSDI) (Office of the President, 1994). This Presidential Executive Order lays out key activities
that federal agencies must conduct in conjunction with State and local governments, academia
and the private sector to ensure the evolution and growth of the NSDI. These key activities
illustrate that both the government and the private sector must become major players, and in
some cases partners, if government is to take economic advantage of its technical information
resources. Indeed, in the areas of its primary U.S. technological leadership -- defense, space,
agriculture, software and environmental technologies, the record is clearly one of an integrated
information management capacity in which the roles and responsibilities of all sectors are closely
intertwined.

Furthermore, in 1990, a U.S. Congressional report noted that in order to maintain aleadership
position, effective government information policies will be needed to enhance a nation's
technical innovation and global competitiveness (US Congress, 1990). Likewise, the President
of the National Academy of Public Administration recently noted that,



[iInformation is pivotal to the vitality and productivity of government services and the
nation's economic competitiveness. At issue is whether we can use information technology
effectively to empower government, the private sector, and citizens alike. The complexity
of today's world demands that the public and private sectors not only learn to master this
tool, but also work cooperatively to maximize the national benefits (NAPA, 1993).

It appearsthat U.S. policy makers are now beginning to recognize the importance and economic
benefits of promoting arobust spatial information infrastructure through the application of
information policy mechanisms, as opposed to direct subsidies. However, the question remains:
What is the appropriate information policy model that will propel the creation of a national
gpatia datainfrastructure into the next millennium?

4. EUROPEAN UNION COPYRIGHT SETTING

4.1 Freedom of Accessto Environmental Information

With the formation of the European Union (EU) member states are increasingly being bound by
legislation and decision making made by the European Union (EU). The EU adopted Directive
on the Freedom of Access to Information on the Environment in June 1990. Thisdirective
requires member statesto provide free access to information on the environment (Hallo and
Roderick, 1995). The directive guarantees an individual the right to information about the
environment in the possession of public authorities. Information includes existing data collected
or prepared by such authorities and which are contained in written documents, data banks or
visual recordings (ibid.). Although this Directive isintended to make governments more open in
their provision of environmental registers, the requirement to provide maps, digital map products
or earth observation data is uncertain.

4.2 European Union Copyright

The differences and anomalies of copyright law that exist in the European Union member
countries have prompted the EU to establish a minimum set of standards for copyright law which
would harmonize protection throughout the European Union member states. Asaresult, the EU
has recently adopted an EU Directive for the Legal Protection of Databases (CEC, 1996).

The Commission feels that a consistent, secure and stable legal regime is necessary in the
Community so that database creators and operators can compete on equal terms with their
leading rivalsin the world information market. The nationally disparate terms of copyright
protection can be a barrier to the free movement of goods--a cornerstone of the EU. The EU's
two-tier approach provides full copyright protection to databases meeting the necessary
originality criteriarelated to the selection or arrangement of a database; and an additional
'neighboring right' on the factual contents of the database. The proposed Directive would
provide protection for the database arrangement for seventy years. In addition, the contents of
factual compilations (i.e., those ineligible for copyright due to the lack of creative expression)
would be protected for ten years against unfair copying. The stated intent of the directive isto
serve as a possible basis for international accommodation of new information products currently
ineligible for traditiona copyright protection (ibid.). While most EC Directives have had a
primary goal of reconciling existing laws across nations, the proposed EC Directive on the Legal
Protection of Databases would broaden the protection of factual compilations which are not
eligible for protection under traditional copyright or other existing laws.

The Community's proposal on database protection intends to provide legal protection for these
factual or low-originality compilations for up to ten years. The originally proposed Directive
addressed impediments to accessing databases arising from monopoly suppliers. It
recommended that voluntary license agreements be used to ensure access to proprietary
information on fair and non-discriminatory terms. This compulsory licensing requirement would
have required compulsory licenses on all monopoly suppliers of government information in order



to encourage value-added commercia exploitation and competition. However, the compul sory
licensing requirement was dropped from the final version. Asaresult, thefina directive
appears to overprotect database owners without balancing the need to provide compul sory
licenses or provide fair use rights to users that wish to acquire and use data from exclusive
suppliers.

4.3 Administrative Guidelines

In light of the growing use of copyright by government agencies, the CEC Guidelines for
Improving the Synergy Between the Public and Private Sectors in the Information Market
stresses that European member states' efforts to copyright their information resources may
conflict with stated EU principles associated with a right of access to government information
(CEC, 1993). The guidelines are the outcome of an EU project that is currently examining how
European member states assert principles associated with a general right of access to government
information. It is being undertaken by the European Union's DG XIII Legal Advisory Board
(LAB). Preliminary findings from this project suggest that greater openness to government
information is necessary to encourage the synergy between the public and private sectors needed
to establish a Community information market and to reduce possible distortions of competition
in the European market for public sector information (Burkert, 1992).

The EU guidelines emphasi ze that such openness is necessary to encourage synergy between the
public and private sectors in establishing a Community information market and to reduce
possible distortions of competition in the information market for public sector information. The
so-called CEC Synergy Sudy encourages governments to use their discretion to minimize public-
sector copyright. This report goes on to stress that the public sector should not indulgein
discriminatory pricing or dissemination practices that would affect fair competition and be
contrary to EU Competition Law. Given the importance of government copyright on the
development of a global spatial data infrastructure, better understanding of the impacts of these
forms of control on public access and industry development is necessary.

Since the EU Synergy guidelines have no sanctions attached, they have not been given attention
by the member states (Burkert, 1992; Beasley, 1995). However, the important role of
government information in the EU, coupled with the emerging European Information
Infrastructure policy efforts, discussed below, are likely to place national information policies
under greater scrutiny (CEC, 1995a; CEC, 1995b).

The European Union (EU), has embarked on a number of strategic initiatives promoting the
development of Community-wide geographic information markets. The EU efforts are driven
less by ideology and more by the pragmatic goal of exploiting government information resources
to stimulate the public and private information sectors. A principle goals of this activity isto
stimulate innovation in the commercial information sector by making government information
more readily available and by reducing the impediments to access (PSI, 1995). Although a
political component isinherent in the EU proposals, the objectives are closely aligned to
industrial policy and strengthening the competitiveness of European information industries.

The EU initiatives are attempting to develop policies of access which exploit public sector
information, link sources of European public sector information, and make better use of content
resources in the public sector. Specific programs include:

* INFO2000: A Community program to stimulate the development of a European multi-
media content industry and to encourage the use of multimedia content in the emerging
information society. One of its principle action lines is to better exploit Europe's public
sector information in order to stimulate interconnection throughout Europe and to bolster
the competitiveness of the European information industry (CEC, 1995a).



* GI2000: Towards a European Geographic Information Infrastructure. Thisis a European
Community policy document intended to raise the level of awareness regarding the
development of a European Geographic Information Infrastructure (CEC, 1995b). The key
issue addressed in this document is to provide a* broad, readily available high quality
platform of base data within a uniform infrastructure across Europe so that every market
niche is open to every entrepreneur, so that existing data can be combined to provide
valuable information...” (ibid.).

A motivation for these EU efforts, and similar member state investigations, is to identify
dissemination policies which actively promote the greatest openness and innovation in the public
and private information sectors. Likewise, it becomes important to identify restrictive policies
that may result in reduced opportunities for the successful transfer of raw datasets to commercial
data vendors and researchers.

The EU has become much more aggressive in promoting better access and efficient utilization of
electronic information. The EU is equally devoted to enhancing the synergy between the public
and private sectors (Bruine, 1995). For example, three strategic areas identified by a recent
INFO2000 initiative are: (1) exploiting the use of government information; (2) improving access
to non-EC databases; and (3) the development of the European GIS industry (CEC, 1995a). In
addition there is the explicit objective of strengthening the competitiveness of the European
information industry (ibid.). Perhaps the greatest impediment to utilizing publicly-financed
information resources is the controversy over ownership of government resources. The
competitiveness of the European information industry, or more specifically, the ability of
European geographic information industry to compete in a global setting, will be affected by the
issue of how intellectual property rights are applied to public information resources.

5. SUMMARY

Comparisons between the European Union and/or European member states and the U.S. are
bound to be influenced by the differing legal, political, economic and cultural factors. For
example, "data access in the US is determined within an ethos of freedom of information
whereas in Europe the focus is on data protection and confidentiality” (Lievesley and Masser,
1993). Despite these differences, European national information policies do share some
characteristics with the US. As noted by legal scholar Henry Perritt, "the policy and legal
guestions on both sides of the Atlantic are remarkably similar. The principle legal questions are
whether or not citizens and information resellers have aright of access to public information and,
conversely, whether or not the government can block such access by asserting copyright”
(Perritt, 1994, 7).

The U.S. does not impose copyright against its citizens in the use of federally produced
gpatial data, whereas most other nations do. In addition, "neighboring rights" protection
isviewed by many inthe U.S. as primarily benefiting capital intensive corporations or
large agencies as opposed to benefiting small businesses or individual authors.
Therefore, this concept is not viewed with the same favor currently seen in European
nations. These differences are substantial and are likely to be stumbling blocks in the
establishment of an international electronic marketplace for spatial data.

Other questions as well must be addressed as national governments review their information
policies. Should the objectives of dissemination activities be to promote widespread use and
access to government information through low cost access at the cost of dissemination or should
the objective be to generate revenues necessary to fund department activities? Should policy be
directed to have the effect of centralizing information suppliers or of increasing the diversity of
channels and products? Governments must reconcile these sometimes conflicting objectivesin a
manner which meets the changing information requirements of an information society.



Although there are increasing attempts by vested interests in the commercia and government
sectorsin the U.S. to move towards more restrictive control over intellectual property rights
generally, we predict growing resistance to such attempts by legal scholars, economists, the
information industry, the library community, and citizen advocacy groups. There appears to be
widespread and growing belief in the U.S. that the general U.S. approach to the treatment of
copyright seems more appropriate in the long run for spurring technological innovation and
economic vitality for an economy than the alternatives offered by the European community to
date.

ACKNOWLEDGMENTS

Thiswork is based upon work partially supported by the National Center for Geographic Information
and Analysis (NCGIA) under NSF grant No. SBR 88-10917. Any opinions, findings and conclusions or
recommendations expressed in this material are those of the authors and do not necessarily reflect the
views of the National Science Foundation.

References

Ballard, Steve, 1989, Innovation Through Technical and Scientific Information: Government and
Industry Cooperation. New Y ork: Quorum Books.

Beadley, Claire, 1995, "Tradable Information: A Case Study of the UK GIS Community,"
Masters Thesis, City University, London.

Boyle, James, "Sold Out,” New Y ork Times, OP-ED, (March 31, 1996), E15.
Branscomb, Anne W., 1994, Who Owns Information? New Y ork: Harper Callins.

Bruine, R.F., 1995, A European Strategy for Geographic Information, Keynote Address Joint
European Conference and Exhibition on Geographical Information. The Hague, March 27-31,
1995.

Burkert, Herbert, 1992. The Legal Framework of Public Sector Information: Recent Legal
Policy Developments in the EC, Government Publications Review. 19, 483-496.

Commission of the European Communities (CEC), 1993, A Report to the Commission of the
European Communities on an Evaluation of the Implementation of the Commission’'s Guidelines
for Improving the Synergy between the Public and Private Sectors in the Information Market,
PUBLAW 2 Europe Final Report. CEC Directorate General XlI1. Luxembourg.

Commission of the European Communities (CEC), 1995a, INFO2000, Council Directive.
COM(95) Brussels: Directorate Genera XIII.

Commission of the European Communities (CEC), 1995b, GI2000: Towards a European
Geographic Information Infrastructure (EGII). Discussion Document for Consultation with the
European Geographic Information Community. Brussels: Directorate General XIII.

Commission of the European Communities (CEC), 1995¢, Commission Green Paper on
Copyright and Related Rights in the Information Society, COM(95) 382 final, 19.07.1995.
Brussels.



Commission of the European Communities (CEC). 1996. Council Directive on the Legal
Protection of Databases. COM(95) 382 Final. Official Journa of the European Communities of
27/3/96 no. L 77 p. 20, Brussels.

Cooper, Phillip J., 1986, The Supreme Court, the First Amendment, and Freedom of Information,
Public Administration Review (November/December 1986), 622

Goldstein, Paul, 1977, Preempted State Doctrines, Involuntary Transfers and Compulsory
Licenses. Testing the Limits of Copyright, 24 UCLA Law Review, 1128-42.

Goldstein, Paul, 1994, Copyright's Highway: The Law and Lore of Copyright from Gutenberg to
the Celestial Jukebox, New Y ork: Hill and Wang.

Hallo, Ralph and Roderick, Peter, 1995, Freedom of Access to Information on the Environment
in the United Kingdom. A User's Guide to the Environmental Information Regulations and EU
Directive 90/313. Review of European Community & International Env., 4: 2, 220-232.

Hernon, Peter, and McClure, Charles, 1993, Electronic U.S. Government Information: Policy
Issues and Directions. Annual Review of Information Science and Technology (ARIST), 28,
Martha E. Williams Ed. American Society for Information Science, Medford: ASIS, 45-59.

Lievesley, Denise and Masser, lan, 1993, Geographic Information in Europe: An Overview,
Conference Proceedings of the Urban & Regional Information Systems Association. July 25-29,
1993. Atlanta, GA: URISA, 3,153-165.

Litman, Jessica, 1995, Rights in Government-Generated Data." Proceedings from the
Conference on Law, Information Policy and Spatial Databases, October 28-30, 1994, Tempe,
AZ: NCGIA: University of Maine, Orono, 187-192.

Lopez, Xavier, 1993, Database Copyright Issues in the European GIS Community." Government
Information Quarterly, 3, 305-318

McClure, Charles, Hernon, Peter and Relyea, Harold, 1989, United States Gover nment
Information Policies: Views and Perspectives. Norwood: Ablex Publishing.

NAPA, 1993, The Information Government: National Agenda for Improving Government
through Information Technology. National Academy of Public Administration. Washington, DC.

Office of the President, 1994, Establishment of Gover nment I nformation Locator. OMB Bulletin
No. 95-01, December 7, 1994.

Office of the President, 1994, Coordinating Geographic Data Acquisition and Access. The
National Spatial Data Infrastructure. Executive Order 12906. (April 11, 1994), Washington DC.

OMB, 1992, OMB Circular A-130, Management of Federal Information Sources, Washington
DC.

Onsrud, Harlan, and Reis, Robert, 1995, Law and Information Policy for Spatial Databases: A
Research Agenda. Jurimetrics Journal. 35, 377-393.

Onsrud, Harlan J.; Johnson, Jeffrey P.; and Winnecki, Judy, (1996 forthcoming), GIS
Dissemination Policy: Two Surveys and a Suggested Middle Ground Approach. Journal of the
Urban and Regional Information Systems Association.



Perritt, Henry H., Jr., 1994, Commercialization of Government Information: Comparisons
Between the European Union and United States, Internet Research 4:2, 7-23.

Perritt, H. Henry, Jr., 1995, "Should Local Governments Sell Local Spatial Databases Through
State Monopolies?' Proceedings of the Conference on Law, Information Policy and Spatial
Databases. October 28-30, 1994, Tempe, AZ: NCGIA: University of Maine, Orono, 52-72.

PSI, 1995, PUBLAW I11: Final Report. Prepared by Policy Studies Institute. November 1995.
Policy Studies Institute: London.

Raskind, Leo J., Assessing the Impact of Feist, University of Dayton Law Review, 17:2, 331-349.
Samuelson, Pamela, 1996, Consequences of Differencesin the Scope of Copyright Protection on
an International Scale. Paper presented at the Forum on Information, National Policies, and
International Infrastructure. J.F.K School of Government, Harvard University, January 28-30,
1996. http://ksgwww.harvard.edu/iip/sampap.html.

Sillince, JA.A., 1994, Coherence of issues and coordination of instrumentsin European
Information Policy, Journal of Information Science. 20:4, 219-236.

U.S. Congress, 1986, Intellectual Property Rightsin an Age of Electronics and Information,
Washington, DC: Office of Technology Assessment.

US Congress, 1990, Helping America Compete. The Role of Federal Scientific & Technical
Information. United States Congress, Office of Technology Assessment, Washington DC: US
Printing Office.

Varian, Hal, 1995, The Information Economy: How much will two bits be worth in the digital
marketplace? Scientific American, September 1995, pp. 200-201.

Statutes and legal cases:
Berne Convention, 1986, U.S. Treaty Doc. 99-27, KAV 2245
Feist Publicationsv. Rural Telephone Service Co. 111 S. Ct. 1281, 1287 (1991).

Kern River Gas Transmission Corp. v. Coastal Corporation, 889 F.2d 1458 (5th Cir.), cert. den.,
498 U.S. 952 (1990).

Mason v. Montgomery Data Inc. (1991 WL 92407 (D.D. Tex))
NLRB v. Robbins Tire & Rubber Co. 1978

Statute of Anne, c. 19, republished in R.S. Brown, Copyright 851 (Mineola, N.Y .: Foundation
Press, 1978).

Supp. 1558 (N.D. Cal, 1989).

Y eager v. Drug Enforcement Administration, 678 F. 2d 315, 321 (D.C. Cir 1982); and Maycock
v. INS, 714 F.

5U.S.C. § 552 (1986)
17 U.S.C. §101 - 104



